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ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
I.S.B. #6555
REED P. ANDERSON
Deputy State Appellate Public Defender
I.S.B. #9307
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
STEPHEN RAY ARD,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44130
ADA COUNTY NO. CR 2015-16989
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Stephen Ray Ard pleaded guilty to one count of
possession of a controlled substance. The district court imposed a sentence of seven
years, with one year fixed. On appeal, Mr. Ard asserts that the district court abused its
discretion when it imposed the sentence.
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Statement of the Facts & Course of Proceedings
In December of 2015, after successfully completing over four years on federal
probation,1 Mr. Ard failed a urinalysis test. (Presentence Report (hereinafter PSI), p.3.)2
Mr. Ard’s federal probation officer, Officer Lee, contacted Meridian Police Officer
Sunada and told him about the urinalysis results and said that, during a subsequent
search of Mr. Ard’s bedroom, he discovered drug paraphernalia, a digital scale, a white
substance that tested presumptively positive for methamphetamine, and a green leafy
substance that tested presumptively positive for marijuana. (PSI, p.3.) Subsequently,
Officer Sunada also found a blank check that belonged to Georgina Chamouni.
(PSI, p.3.)
Mr. Ard was initially charged with one felony count of possession of a controlled
substance, one count of grand theft,3 and two related misdemeanor charges.
(R., pp.21-22.) Pursuant to a plea agreement, Mr. Ard pleaded guilty to the possession
of a controlled substance charge. (1/29/16 Tr., p.10, L.23 – p.11, L.8, p.21, Ls.1-9.) In
exchange, the State agreed to recommend a sentence of seven years, with one year
fixed, and dismiss the other charges. (1/29/16 Tr., p.11, Ls.9-13, p.14, Ls.10-12.)

1

On April 1, 2011, Mr. Ard was released from federal prison—after serving over thirteen
years for conspiracy to distribute a controlled substance and interstate travel or
transportation in aid of racketeering—and was placed on probation for five years.
(3/25/16 Tr., p.32, Ls.4-5; PSI, p.5; R., p.35.) From April of 2011 until March of 2015,
Mr. Ard was supervised in California. (R., p.35.)
2
All citations to the PSI refer to the 120-page electronic document.
3
This charge stemmed from Mr. Ard’s possession of Ms. Chamouni’s check. (R., p.22.)
At the change of plea hearing, Mr. Ard said that he was not even aware that the charge
had been filed. (1/29/16 Tr., p.13, L.19 – p.14, L.8.) He later said that he was
romantically involved with Ms. Chamouni until December of 2014, and she had given
him the check for emergencies, but he had no intention of using it. (PSI, p.7; 3/25/16,
p.30, Ls. 11-13.)
2

At the sentencing hearing,4 the State recommended that the district court impose
a sentence of seven years, with one year fixed. (3/25/16 Tr. p.29, Ls.2-6.) Mr. Ard’s
counsel requested that the district court consider probation or commuting the sentence.
(3/25/16 Tr., p.36, Ls.9-10.) The district court imposed a sentence of seven years, with
one year fixed. (R., pp.45-47; 4/8/16 Tr., p.16, Ls.10-22.) Mr. Ard filed a Notice of
Appeal that was timely from the district court’s judgment of conviction. (R., pp.49-50.)
ISSUE
Did the district court abuse its discretion when it imposed a sentence of seven years,
with one year fixed, following Mr. Ard’s plea of guilty to possession of a controlled
substance?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Seven
Years, With One Year Fixed, Following Mr. Ard’s Plea Of Guilty To Possession Of A
Controlled Substance
Based on the facts of this case, Mr. Ard’s unified sentence of seven years, with
one year fixed, is excessive because it is not necessary to achieve the goals of
sentencing. When there is a claim that the sentencing court imposed an excessive
sentence, the appellate court will conduct an independent examination of the record
giving consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
Independent appellate sentencing examinations are based on an abuse of
discretion standard. State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000). When a
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There was a sentencing hearing held on March, 25, 2016. The district court, however,
continued the hearing until April 8, 2015, to allow Mr. Ard’s counsel to get information
for the court regarding Mr. Ard’s urinalysis results from California. (3/25/16 Tr., p.40,
L.16 – p.41, L.5.)
3

sentence is unreasonable based on the facts of the case, it is an abuse of discretion.
State v. Nice, 103 Idaho 89, 90 (1982).

Unless it appears that confinement was

necessary “to accomplish the primary objective of protecting society and to achieve any
or all of the related goals of deterrence, rehabilitation or retribution applicable to a given
case,” a sentence is unreasonable.

State v. Toohill, 103 Idaho 565, 568

(Ct. App. 1982). Accordingly, if the sentence is excessive, “under any reasonable view
of the facts,” because it is not necessary to achieve these goals, it is unreasonable and
therefore an abuse of discretion. Id.
There are several mitigating factors that illustrate why Mr. Ard’s sentence is
excessive under any reasonable view of the facts. First, Mr. Ard has significant health
issues. He said that he has problems with his knee and back from a work injury.
(PSI, pp.8-10.) His counsel also pointed out that he needs a knee replacement and
surgery for bulging disks. (3/25/16 Tr., p.38, Ls.11-12.) Mr. Ard also has epilepsy, and
said that he had a head injury as a result of hitting his head during a seizure.
(PSI, pp.9, 10.) Mr. Ard said that he had to be hospitalized for a serious seizure in
2012.

(4/8/16 Tr., p.9, L.21 – p.11, L.10.)

A defendant’s poor health should be

considered as mitigating information. State v. James, 112 Idaho 239, 243-44 (Ct. App.
1986) (holding that the health problems of the defendant are a factor for the district
court to consider in evaluating a motion for a sentence reduction).
Additionally, Mr. Ard still enjoys the support of his family, and his brother and
sister wrote letters on his behalf. (PSI, pp.112, 118-119.) His brother said he had been
in close contact with Mr. Ard for 20 years, and felt that this offense was simply a slip-up
and nothing more. (PSI, p.118.) He indicated that Mr. Ard made a mistake because of
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“stress, medical issues, and financial issues” and felt that something like this would
never happen again.

(PSI, p.119.)

His sister also wrote a letter on his behalf.5

(PSI, p.112.) She said that Mr. Ard lived with her in California for three and a half years
after he was released. (PSI, p.112.) She thought he was entirely drug-free during that
time, and he was employed and paid rent. (PSI, p.112.) A defendant’s family support is
also an established mitigating factor. State v. Shideler, 103 Idaho 593, 595 (1982)
(reducing sentence of defendant who, inter alia, had the support of his family and his
employer).
Finally, Mr. Ard accepted responsibility for this offense and explained what led to
the possession charge. He said that his main goal was to become a certified drug
counselor, so he could help people avoid the problems that he encountered.
(4/8/16 Tr., p.10, Ls. 14-15, p.12, Ls.18-25.) He said that he had been working security
for an event services company in Boise when he was teamed up with a young man he
thought was using drugs. (PSI. p.3.) Mr. Ard said that he told the man he was a
recovery coach and did not want drugs around him, and the man then asked if Mr. Ard
could help him and his girlfriend with their drug issues. (PSI, p.3.) Mr. Ard said that he
tried to help him, but the man eventually got his own apartment and started selling
drugs. (PSI, p.3.) He explained that he stayed sober throughout that time despite the
fact that the man was using drugs around him, but eventually agreed to hold the man’s
drugs and paraphernalia.

(4/8/16 Tr., p.11, Ls.10-20; 3/25/16 Tr., p.36, Ls.17-32;
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The district court confirmed that it would make the letter part of the PSI. (4/8/16
Tr., p.5, L.18 – p.6, L.8.)

5

PSI, p.10.) He said that he used some of the methampetamine because he was under
a lot of stress, and he was drug-tested shortly thereafter. (PSI, p.10.)
He admitted that he made a “stupid choice” but said he was definitely not a drug
dealer or an active user, and this was simply a relapse. (4/8/15 Tr., p.14, L.25, p.13,
Ls.1-11.) He said that he was very angry at himself for relapsing because he knows
that drugs hurt families, and he wants them “off the street.” (4/8/16 Tr., p.11, L.24 –
p.12, L.2, p.15, Ls.17-18.)

A defendant’s acceptance of responsibility is also a

recognized mitigating factor. Shideler, 103 Idaho at 594.
Given the mitigating information here, Mr. Ard asserts that his sentence was
excessive because it was not necessary to achieve the goals of sentencing outlined in
Toohill. Indeed, a shorter sentence would ensure that society was protected and serve
as a strong deterrent. And a shorter indeterminate term would also provide significant
retribution for the offense. But most importantly, it would give Mr. Ard a chance to
continue his rehabilitation and his efforts to help others avoid the problems that he had.
Given the facts of this case, Mr. Ard’s extended sentence was not necessary and was
therefore unreasonable and an abuse of discretion.
CONCLUSION
Mr. Ard respectfully requests that this Court reduce his indeterminate sentence
as it deems appropriate.
DATED this 18th day of October, 2016.

___/S/______________________
REED P. ANDERSON
Deputy State Appellate Public Defender
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